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15.0 OBJECTIVES 

After studying this unit, you should be able to: 

discuss the proper law of the contract and its relevance for international trade contracts. 

describe the way proper law of the contract is defined and determined 

explain the concept of the conflict of laws 

, &aft a standardised export sales contract. 
' , I  

t 
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I , 15.1 INTRODUCTION 

- 
You have already learnt in unit 14 that the contract is an agreement enforceable by law and 
the (;ontract is central to all international trade transactions. Export sales contract (ESC) is the 
heginning of all international trade transactions. You have also got an insight into the 
various other contracts which originate after conclusion and during the execution of the 
e,xport sales'contract. Thesecontracts, as mentioned earlier, are distinctly different contracts 
although related to the export sales contract. 

The contracts being based on the 'Doctrine of Privity of Contract' create and regulate legally 
binding and enforceable obligations and relations among the parties to the contracts. The 
contracts are governed by the commercial law@) as no contracts can survive without the 
governing or applicable law. 

The contracts can be domestic contracts between parties belonging to one and the same 
country involving domestic trade transactions or international contracts between parties 
belonging to different countries involving international trade transactions. All domestic 
contracts are governed by or subject to domestic or national commercial law(s) which 
autonnatically apply to the parties. But in case of ini;ernational contracts (involving foreign 
transactions and foreign elements) between parties belonging to different countries and legal 
regimes, the law applicable (to tbeir contract) is the groper law of the contract @LC) or  lex 
causae. The PLC may be the exporter's or importet1s country law or even a third country law 

which are national laws. Although the transactions are international.the laws applied are The Proper Law of the Contract 

national laws. This is mainly because there are no private'international trade laws which are or the L a  Causae 

universally acceptable and common to all nations or countries that can be applicable to the 
parties and their international contracts. In view of this, selection or ideotification of proper 
law of contract or lex causae becomes crucial by the parties to contracts involving interna- 
tional trade transactions including exports and imports. 

In an export sales contract (ESC) the proper law of the contract which will be the applicable or 
governing law may or may not be the expoi-ter's country law depending upon the non 
existence or existence of a 'choice of law' clause in the ESC. In this Unit, you will learn the 
applicability of the proper law of the contract (PLC). 

1 15.2 THE PROPER LAW OF THE CONTRACT WHEN 
CHOICE OF LAW CLAUSE EXISTING OR 
PRESENT IN THE CONTRACT 

The choice of law clause present or existing in a contract means, the contracting parties have 
mutually decided, agreed and provided in the contract document the lex causae or the PLC. In 
this case the PLC can be defined as the law which the contracting parties have expressly (or 
impliedly) selected or choiced to govern their contractual relationship. The selected or 
choiced law of the contract including ESC may be that of the exporter's or that of the 
importer's or even a third country law which will be applicable to their contract. 

Most national legal systems recognise the principle of party autonomy and permit the parties 
to choose the law which will govern their contractual relationship. Although the contracting 
parties have, in principle, all the freedom to choose their own law, the selection of applicable 
law is generally subject to certain limitations. Based on the decisions of the English Courts 
and the provisions of English Law and American jurisprudence the following limitations have 
been laid down which can be said as generally applicable. 

a) The chosen foreign law should not offend or should not be repugnant to English 
public policy. 

b) Chosen law shall yield to or be subject to an English statutory law as the lex fori 
(Law of the forum) to the extent to which statute expressly so provides (say for 
example, English Unfair Contract Terns Act 1977) 

c) Chosen foreign law should not go against the mandatory or overriding statutory 
provisions or rules of the lex fori which are of such a compelling character that the 
English courts will apply regardless of the proper law. 

d) The parties may be free to choose the law of a place having no connection with the 
contract yet the choice must be bona fide and legal. It should not be made to evade 
or avoid the overriding provisions of what would otherwise be the proper law or the 
law of a country with which the contract is closely connkcted. 

e) The chosen law will not be applicable and enforceable if the performance of the 
contract is unlawful by the lex loci solutionis (law of the intended place of 
performance of the contract). 

15.3 THE PROPER LAW OF THE CONTRACT WHEN 
CHOICE OF LAW CLAUSE NOT EXISTING OR 
ABSENT IN THE CONTRACT 

In cases where the choice of law clause is not existing or absent in the contract including 
ESC, it is considered essential as a f r s t  step, to find out the intention of the contracting 
parties from the various contract documents and even othenvise regarding the applicable law. 
If the intention of the parties is apparent or can be inferred the intended law will be the PLC 
or applicable law. In case where the contract is silent to the applicable law and the inten- 
tion of the parties is not apparent or cannot be inferred or deduced the "Conflict of Laws" 



I , e x r l  Environment principles ivill be applied to determine the PLC. Each country has formulated its conflict of 
laws rules to provide an overall guidance to the courts on this question. Viewed against this 
background conflict of laws are nothing but the municipal or national laws. As mentioned 
earlier in this Unit, although the transaction is international (involving a foreign element) and 
the trade dispute (if any) is international what is normally applied is the relevant national 
law(s). This is mainly because there is no universally acceptable system of private interna- 
tional trade law which will be applicable nor are there any international business courts of 
justice common to all the nations which will try and solve the disputes. According to some 
well known scholars private international trade law is a loosely worded term which is some- 
what misleading as there is no such thing as a corpus of private international trade law 
common to all nations. Dicey, one of the well known scholars and authorities on PLC there- 
fore, preferred to use the word "Conflict of Laws". The national laws conflict with each other 
as these are not uniform in all respects. The national laws and the rules and regulations as 
well as their application and interpretation vary from country to country. Dicey therefore, 
considered it more appropriate to designate the national laws as "Conflict of Laws". 

Since, every country has its own trade laws and regulations, the question arises as to which 
law can more appropriately be said to be the applicable law or PLC. Although, it is possible 
for different aspects of the contract to be governed by different laws but the strong tendency 
of the English and other courts today is to apply a single legal system to the contract as a 
whole. 

The main task, then, is to identify the 'centre of gravity' of the transaction i.e. the state 
having the closest connection with the contract. Here the courts have tried to avoid a purely 
mechanical test. They have taken many facts into account or consideration like the place 
where contract was concluded, the places of business of the parties, the contractual place or 
places of performance, the nature and subject matter of the contract etc. There used to be a 
tendency at one time in favour of presumptions : the lex loci contractus (the law of the place 
where the contract is made) or the lex loci solutionis (the law of the place of intended perfor- 
mance of the contract). But the modem view which has prevailed is to eschew presumptions. 

In the process of identifying the closely connecting factor the courts have given greater 
weightage to certain factors compared to others. Accordingly the lex loci solutionis or the 
law of the place of intended performance of the contract was considered to be most important 
and was given greater weightage. Prima facie lex loci solutionis was considered having closer 
or greater connection with the contract. 

Based on lex loci solutionis the modem theory on the proper law of the contract was evolved 
or developed. Invariably a contract involves performance on both sides, and the two perfor- 
mances may be due in different places. For instance A in London agrees to export (sell) 
goods to B in New York, the goods to be delivered in New York and price to be paid in 
London. Here whose performance is relevant, that of the importer (buyer) or exporter (seller) ? 
The modern approach is to give importance to the performance which is characteristic of the 
contract. On this basis the delivery obligation of the exporter is given greater importance 
than the payment by the importer which is a generalized obligation. So the relevant place of 
performance is New York, not London. 

According to this modem theory, in an FOB contract, the place of performance being in the 
exporting country, the laws of the exporter's country (more specifically the laws on contract 
and the sale of goods) will be the PLC. If the contract is DDP (Delivered Duty Paid) the 
importer's country laws ( laws on contract and sale of goods) will be the applicable law since 
goods are stipulated to be delivered in the importing country. If the goods as per the contrac- 
tual terms are to be delivered in a third country, that third country laws on contract and sale 
of goods will be the applicable law. I 

Identification of PLC on the basis of the modem theory posed several problems and was 
found to be not convenient for the exporters. Exporters exporting to several countries all over 
the world under a standard-term contract, it was considered highly desirable to apply the 
same law (exporter's country laws) to all the contracts in the absence of a choice of law 
clause in the ESC. It was felt and expected that an individual importer (overseas buyer) can 
easily deal with and refer to the laws of the exporter's (seller's) place of business while it is 

unreasonable and difficult'to expect the exporter to become familiar with and subject his 
contract to the laws of the importing countries where goods are to be delivered and contract 
has to be performed. In export transactions the convenience, therefore, came to play an 
important role. Based on the convenience ofthe exporter the modern theory on PLC has 

I since been refined by decisions in Swiss Federal Court. According to the refined theory the 
contract has to be governed by the law of the principal place of business of the party (the 
exporter) whose performance is characteristic of the contract. In the absence of a ch'oice of 
law clause in the contract, the PLC can, therefore, be defined as the exporter's country law 
(more specifically the laws on contract and sale of goods) as the exporter's principal place of 
business is invariably and normally located in his own country. 

.l'l~e Proper Law o f  the Contract 
or the Lrx Cnusnc 

15.4 Q+UALIFICATIONS OF THE PROPER LAW 
\ 

The discussion of'the subject on the proper law of the contract will not be complete without 
a mention of the qualifications of the proper law. In the first place, most aspects of a contract 
are considered to be governed by the proper law of the contract that is the law expressly or 
impliedly selected by the parties or where their choice is not manifest and the intention 
cannot be inferred, the law with which the transaction has its closest connection. The proper 
law or the putative (supposed) proper law, governs the formation and essential validity, 
capacity, interpretation, effect and discharge of the' contract. The general principles have 
been adopted by the EC Convention on the Law Applicable to Contractual Obligations in 
1980. 

Secondly, according to some English authors, the proper law is not of universal application. 
The definition and location of connecting factor, procedural law etc. are matters of lex fori 
(law of the forum). A contract can also be considered formally valid if it satisfies the formali- 
ties prescribed by the lex loci contractus (law of the place where contract is made) even if it 
does not meet those of proper law. A contract valid by its proper law will not be enforced by 
English courts where it involves breach of overriding statutory provisions or rules ofpublic 
policy or the performance of the contract is unlawful or illegal by the lex loci solutionik, (law 
of the intended or due place of performance). 

15.5 APPLICATION OF LEX CAUSAE TO SALE OF 
GOODS 

Apart from contract, the lex causae or the proper law of the contract has been made appli- 
cable to sale of goods including export sales. According to Professor Goode the general 
principles explained earlier on lex causae in contracts, most of the contractual aspects of a 

.contract for the sale of goods are governed by the proper law of the contract, In the absence 
of an express or implied choice of law by the parties the law of the seller's principal place of 
business will be the applicable law or lex causae. 

But, the proprietary aspects of a contract for the sale of goods including the capacity to 
transfer, formalities of a valid transfer, its essential validity, the time of the passing of the 
property, location of title etc. will be determined by the lex situs, that is the law of the place 
where goods are situated at the time of the contract. Professor Cheshire had earlier advo- 
cated the proper law to govern the proprietary rights of the parties interse but now it seems 
to be agreed that the lex situs governs the proprietary issues even where they arise solely 
between the parties to the contract and do not involve a third party. 

According to the general principle the forum should recognise a title validly acquired under 
the lex situs and should refuse to accept a claim to ownership not recognised by the lex situs, 
even if a different result would have been reached under the lex fori. For example, when 
goods move from State A to ~ t a t e ' ~  and subjected to a new or fresh dealing or sale the court 
will apply tlie law of State A upto the moment of the fresh dealing in State B to locate the title 
and will then apply the law of the State B to ascertain the effect of that fresh dealing on the 
title establislled by the law of State A. This is in accordance with the general principle that . 
the lex situs governs the effect of transactions carried out and the events occurring where 












