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7.1 INTRODUCTION

In acommunity if occurrence df violenceisto beminimised, if not eliminated, there should
exist practicesor procedures by which disputes and conflictsthat arisefrom timeto time
may be resolved. Otherwisethe peopleinvolved in them will cometo feel that recourse
to violenceis the only method available to settle them. Within a state, the legislature
resolves mgjor socia conflicts by enacting laws. Thejudiciary settles the disputes between
individual membersdf the community by applying the law. Some disputes, such as those
between employers and the labour, are considered as not amenabl e to settlement by the
judiciary, and so they areleft to be resolved by collective bargai ning between the groups
concerned and by procedures such as conciliation. Some are submitted to adjudication
aso. Intheinternational community, thereareonly two magjor non-violent methods available, -
the diplomatic methods and the adjudi cative methods of settlement of disputes.

The useof diplomatic and adjudicative methods within the United Nation's systemforms
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the subject of this and the next unit. Before we examine the role of the UN system in
facilitating the,settlement of internationa disputes,it will be useful tointroduceyou to the
various modes of peaceful settlement disputes as well as the objectives, principles, and
functions of the UN.

7.2 MODES OF PEACEFUL SETTLEMENT OF
DISPUTES

Themodes of peaceful or non-violent settlement of international disputescan be broadly
divided into two; those marked by direct communications between the concerned parties
and the others where the intermediary or athird party playsavital rolein resolving the
issue.

7.2.1 Negotiation

Negotiation is direct communication between the parties with aview to reach an agreement
concerning mutual claims between the parties. If each'party tries to accommodate,in part
if not wholly, the claim of the other party, then the parties might be able to arrive at a
mutually satisfactory settlement of their respectiveclaims. If either party or both standfirm
on their demands, negotiation cannot proceed. A bona fide negotiationrequires that each
party tries to understand the other party's doncerns and accommodatethe other latter's
demandsto the extent possible. The outcome of negotiation may be a settlement of the
disputeor no settlement.

Negotiation hasthisfeature that each party feelsthat it is dealing with the other paity on
- afooting of equality. Indeed, the political redlity isthat often the negotiating partiesare
unequal. There are in the world community now, big powers, small powers and mini-
powers. When abig power negotiateswith asmall power, thereis scopefor the former
* to useits superior position to coerce the latter to accept a particular solution. If the small
power feelstheimpact of such coercion, it may terminate the negotiation.

Under international law, thereis no obligation for a party to negotiateto settle adispute,
unless such an obligation was undertaken under atreaty or agreement. And an obligation
to negotiate does not imply a duty to reach an agreement.

Negotiationsmay beon abilateral basis, and a'so on amultilateral basis. When alarge
number of States are interested in a particular issue they may meet at aconference and
conduct negotiationsto resolve theissue. It isfrequently seen in newspapers now reports
of conferencesconcerning various matters. For example, the Third UN Conferenceon the
Law of the Sea (UNCLOSIII) met from 1973 to 1981 and arrived at acomprehensive
treaty on thelaw of the sea. Conferencesor Congresses are convened whenever thereare
anumber of issuesto be settled by multilateral negotiation.

7.2.2 - Others Modes

When negotiationsbreak down there might be complete termination of communication
between the parties concerning that dispute, unless athird party stepsin to revive and



sromote Communicationfor reaching asettlement Let usbriefly examing fhe ffferent
proceduresby which an intermediary may help the partiesto reach a settlement.

Lending Good Offices

A third party interested in the settlement of the dispute may lend its good offices to
influence the disputing parties to resume their dialogue. Lending good offices means
recommending and encouraging the parties to reach an agreed solution.

Mediation

In mediation theintermediary functionsmoreor less as amedium of communication between
the parties. Before the First Hague Peace Conference, 1899, the stepping in of athird
party to mediate was liable to be considered by the parties to adispute as an impermissible
intervention in their affairs. But the Hague Convention |, reached a that conference,
provided that the signatories to that Convention had a right to offer good offices or
mediation even during the progress of hostilitiesover a dispute, and such offer should not
be regarded as an unfriendly act. The intermediary may promote communication between
the parties and help them to settle their dispute.

Conciliation

Ininternationd legal terminology, conciliation differsfrom mediationin that in theformer the
intermediary not merely functions as amedium of communication between the parties, but
also plays an active role of suggesting to the parties the terms of settlement. Evenin
mediation or extending good offices, theintermediary may play someactiveroled suggesting
to the partiesthe terms of the settlement. In some conciliation proceduresprovided under
treaties, the procedureof conciliation resemblesjudicial procedure. The partiesare required
to state their cases in writing and permitted to make oral presentations, and the conciliator,
or abody of conciliators, recommendsaset of termsaf settlement. It is then open to the .
parties either to accept or reject the terms, unlike in arbitration or judicial settlement,
wherein the parties are bound to accept the award or judgment.

In mediation or conciliation, the intermediary exercises, une power over the partiesto the
dispute. The intermediary may choose what to communicateto the parties, what to omit,
in what languageto communicate, and how to time the communication. But the proposals
givenfor settlement may not always be fully impartial, and sometimes may be designed to
servestheinterestsof theintermediary. That is the reason why often parties to adispute
are averse to accepting mediation or conciliation. Without the consent of the parties neither
extending good offices, nor mediation, nor conciliationis possible.

To be successful the conciliator should possess some skills. First, he should be able to
conduct himself in such amanner that he appears to both the parties as quite impartial and
objective. Second, he should able to present to the parties different alternativesof settlement
out of which the parties may make their choice.

Thereisthe possibility that a mediator or conciliator may be so placed that he can offer

something in return for what a party is asked to gives up. A good intentioned big power

mediating between two small powers may be able to do that. The World Bank was able
¢
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to bring about asettlement between Indiaand Pakistan regarding the sharing of the Indus
waters offering a big loan for someirrigation projects. .

Enquiry

At the First Hague Peace Conference, 1899, this procedure was devised as an alternative
to arbitration, so that those who may not be willing to accept arbitration may accept this
procedure. In this procedure the parties agree that the intermediary will investigate the
disputed questions of fact between the parties and give hisfinding. They may also agree
that that the intermediary will supply clarificationson questionsof law. In thelight of such
findingsand clarifications, the parties may reach an agreement to settle thedispute; or they
may reject thefindings and clarifications. In the past this procedure did help to solve some:
disputes.

Arbitration

Arbitration as a method of settlement of disputes can be traced back to 600 B.C. in the
practice of Greek States. It has had a troubled history in the Islamic world. In modern
times, the practicedevel opedin a significant way from the second half of the 19th century.
The Alabama Claims Arbitration (1872) brought a serious dispute between Great Britiix
and United States to peaceful settlement. The Hague Convention |, 1899, adopted ai the
First Hague Peace Conference, and The Hague Convention 11, adopted at the Second
Hague Peace Conference, 1907, provided detailed rulesconcerning international arbitration.

During thetimeof the League of Nations, when there were seriousdiscussionsto plug the
holesin the League system by adopting the tripleformulaof arbitration, disarmament and
security, the League Assembly recommended to the members the adoption of the treaty,
The General Act (Pacific Settlement of International Disputes), 1928. The General Act
provided rulesfor arbitration. In 1949, the UN General Assembly adopted the Revised
General Act for Pacific Settlement of International Disputes. This Act comesinto force
among such States as accede to it and become parties. However. as very few States have
acceded toit, theeffort of the International Law Commission of the UN has resulted only
in drafting model rules on international arbitration.

Thechief characteristics of arbitration are: First, the obligation to submit to arbitration
arisesfrom theconsent given by the parties. Such consent may be under aspecia agreement
(called compromis) concerning the particular dispute, or under atreaty provision which
requires a particular category of disputes to be submitted to arbitration. Second, the
constitution of the arbitration tribunal or its composition is as agreed to by the parties.
unlike ajudicial tribunal regarding the composition of which the parties have no chiice,
Third, the jurisdiction of the arbitral tribunal is limited to what is specifically conferred on
it by the agreement. But the tribunal has competence to interpret the agreement and
determine itsjurisdiction. Thejudicial tribunal's jurisdiction is as conferred on it =« 1
instrument by whichit is established. Fourth, the law and procedure which g | 1 the
proceedings before the arbitral tribunal are asagreed to by the parties. In the Ll=ence of
such an agreement, the tribunal may apply international law and the procedure cornmonly
adopted by arbitral tribunals. The arbitral tribunal is unlike ajudicial tribunal: the former
applies the law and procedure as prescribed by the instrument by which it is established.
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Thedecision given by thearbitral tribuna isbinding on the parties. Usudly Statesdo abide
by arbitral awards, but sometimesthe losing party may set up the pleathat the award is
anullity. When such a pleais put forward, the successful party may have to negotiatefor
asettlement, or adopt compulsive measures to secure compliance with the award. Such
measures should now be in accord with provisions of the UN Charter. Possibly, the
successful party may bring the non-compliance of the award before the UN Security
Council as a matter threatening international peace and security.

The possiblegroundson which the pleathat an award isa nullity may be put forward are:
(i) the agreement to submit to arbitration isitsef invalid: (ii) thetribunal acted beyond its
jurisdiction; (iii) the award is not supported by any reasoning or adequate reasoning; (iv)
the award is vitiated by fraud or corruption on the part of the tribunal; (v) the tribunal
committed an " essential error’’ or a' manifest error” of law, aswhen it fails to apply a
clearly governing treaty. .

Arbitration remains now as a useful aternative to the parties when they do not desireto
gotoacourt but want to abide by athird party decision. Thereativeflexibility in arbitration
in the choice of the membersof thetribunal, and of thelaw and proceduredf the tribunal,
may provide an attraction to the parties to prefer arbitration to judicial settlement.

Judicial Settlement

Either party to a dispute may approach ajudicial tribunal vested with jurisdiction or power
to decide the dispute and draw the other party toit. The tribunal decides on the disputed
guestions of fact, appliesthe relevant law and givesits judgment. It isobligatory for the
partie}to carry out the decision. .

7.3 THE UN SYSTEM: THE GOALS, POLICY AND

|

. PRINCIPLES

The Preamble to the UN Charter, the treaty instrument by which the Organisation was
established, affirms the determination ‘of the members of the UN "to save succeeding
generations from the scourge of war....” War is-used herein the general sense of an armed
conflict of large scale between States. Theré is al so the grand affirmation in the Preamble
o thefaithin the dignity and worth of human person. The Preamble expressesthe members

resolve to establish conditionsunder which justiceand respect for international law can be
mai ntained, and to promote better standards of lifein larger freedom. The policy to be
adopted to attain these goalsis stated as: to practice toleranceand live as good neighbours,
to unitethe strength of the membersto maintaininternational peace and security, to accept
principles and institutions by which armed forces shall not be used except in common
interest, and to employ international machinery for promotion of economic and social

advancement of dl peoples.

Articles 1 and 2 state more elaborately the purposes of the Organisation and the principles
to befollowed by it. Article 1(1) statesthe purposecf the Organisation to be the maintenance
o international peace and security, and towardsthat end to teke effective collective measures
for the preventiou and removal of threatsto peace, and suppression of acts of aggression
or other breaches of the peace. The second part of the Article 1(1) mentions another
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objectiveof the Organisation, viz., to bring about by peaceful means, and in conformis
with the principlesof justiceand international law, adjustment or settlement of infernationat
disputes, which might lead to a breach of the peace. Heretwo points may be noticed: First,
maintenanceof international peace and security isthe prime objectiveof the Organisatior,,
and peaceful settlement of disputes is stated as an objective contributing to the prime
objective. Second, the settlement of disputes must be in conformity with the principles of
justice and international law and not by way of appeasingan aggressive power by unjust
and unlawful settlements.

The second objectiveis to developfriendly relationsamong nations based on respect for
the principle of equal rights and self-determinationof peoples, and to strengthen universal
peace (Article1(2)). Thethird objectiveis to achieve international cooperation in solving
international problemsaof economic, social and cultural character and encouraging respect
for human righws. Thefourth and the last objectiveis that the UN should serve as acentre
for harmonizing the actionsof nationsin the attainment of the three former objectives.

The principleson which the Organisation should act in attaining the above purposesare
' stated in Article 2. First, Article 2(1) states that the Organisation is based upon the
principle of sovereign equality of all its members. Second, the principle of good faith
requiresthat all members, in order to ensureto all of them the rightsand benefitsresuis g
from membership, should fulfil in good faith the obligations assumed by them under th:
Charter (Article2(2)). Third, Article2(3) statesthat the membersshall settletheir disnitzs
by peaceful meansin such a manner that international peace and security and justice are
not endangered. This provision prohibitsrecourse to non-peaceful meansto settle disputes

The fourth principle, a very important one, is stated in Article 2(4). It states that all
membersshall refrainin their internatiounal relations Rom threat or use of force against the
territoria integrity or political independencedf any State, or in any manner inconsistent with
the Purposes of the Charter. "'Force" here refers to physical or armed force. *“Paolitical
independence’ signifies freedom of thegovernment of the Stateto reach decisonsconcerning
the State, and this principle prohibits threat or use of force against a State to adopt any
particular policy.

Thefifth principle (Article2(5)) requiresthat when the UN istaking preventiveor enforcement
action against any State, the members shall give every assistance to the UN and shall
refrain from giving any assistanceto the State against which the actionis being taken The
sixth principle(Article 2(6)) requiresthat the Organisation shall ensure thai States which
arencot membersaf the UN shall act in acvordance with the previously siated five principles
sofar asit may benecessary lor tlw. mamtenance of international peace and secur:ty Thus,
non-members shall not be allowed by the Organisation < it members ¢y plewd fuad they
being not parties to the UN Charter, are nrt bound to a-t im accordance with i, if the
matter concernsthe maintenanceof interational peace anc security is conoemed.

The seventh and thelast principle states (Article2(7)) that nothingin the UN Charter shall
‘authorizethe UN to intervenein matterswhich are essentiadly within the domestic jurisdiction
of any State, or shall require the membersto submit such matters to settlement under the
Charter, and adds that this principle shall not prejudice the enforcement measures taker:
under Chapter V11 by the Security Council. This principleexpressy excludesenforcement
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measuresfrom the scope of the prohibitionof interventionin mattersof domestic jurisdiction.
Furthermore, it is well known that matters of **domestic jurisdiction™ and of *international
concern™ are a once two polar and complementary groups of concerns. With the
advancement of international relations, mattersof domestic jurisdiction become matters of
international concern. Toillustrate, if any matter comes to be governed by customary
international law, by atreaty, or by a genera principle of law recognized by civilized
nations (the three sources of international law), it ceases to be a matter within domestic
jurisdiction. How a State treatsits subjects was a matter withinits domesticjurisdictionin
the 19th century, and with the rise human rights treaties and customary law in the 20th
century, the State's treatment of its subjects violating human rights has become a matter
of internationa concern.

7.4 THE UN SYSTEM: THE PRINCIPAL ORGANS

The structure, powers and functions of the UN organs may be studied in order to learn
how they contributeto the settlement of disputes. The UN hassix principal organsand for
the sake of conveniencewe shall start with studying the Security Council.

7.4.1 The Security Councit

The Security Council initially consisted of five permanent and six elected members. In 1965
the number of elected members was increased to ten, making a total of fifteen. The
increase was prompted by the increase in the membership of the organisation. Thefive
permanent membersare the United States, Great Britain, France, Russia and China. Half
of the non-permanent membersretire every two years and their placesarefilled by election
by the General Assembly. In electing, by convention, a pattern of geographical distribution
IS observed.

Under Article 24 of the Charter, the members of the Organisation conferred on the Security
Council **primary responsibility* for the maintenancedf international peace and security.
By Article 25, the members agreed to accept and carry out the decisions of the Security
Council.

Each member of the Council has one vote, and on procedural matters the Council reaches
adecision by asimple majority, On all other matters a resolution can be adopted by
magority of nine votes (before 1965, seven votes), including **the concurring votes® of five
permanent members." " Concurring votes" isinterpretedin practiceto mean votesof those
who are present and vote. Absence from the meeting or abstention from voting of a
permanent member does not prevent the Council from adopting a resolution. Only a
negative vote cast by a permanent member prevents the adoption of the resolution. Thus
the permanent membersare given the power to veto any resolution. The veto power was
given to permanent memberstaking into account the redlity of world politics. If, for instance,
adecisionis taken against apermanent member it isdifficult to enforce that decision. And
that member may |eave the Organi sation causi ng the Organi sationimmense damage.

Chapter VI of the Charter, comprising Articles 33 to 38, sets out the powers of the
Security Council concerning peaceful settlement of disputes. Article 33, Clause(1) States:
"The parties to any dispute. the continuancedf whichis likely to endanger the maintenance
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of international peace and security, shall first of all seek asolution by negotiation,enquiry,
mediation, conciliation, arbitration, judicial settlement, resort to regional agencies or
arrangements, or other peaceful means of their choice.” Clause (2) adds, " The Security
Council shall when it deems necessary, call upon the parties to settle their disputesby such
means.” Clause (1) more or less elaborates the principle set out in Article 2(3).

Article 34 empowersthe Security Council to investigate any -dispute, or Situation that might
lead to international friction or give rise to a dispute, in order to determine whether the
continuanceof thedispute or situationislikely to endanger the maintenanceof international
peace and security. Such investigation is preliminary to deciding whether to take action
under Article 33 (2).

Article 35 gives power not only to the disputing parties but any member of the UN, any
non-member if it acceptsthe obligationsaof pacific settlement of disputes under the Charter,
to bring to the attention of the Security Council any disputeor situation the continuance
of whichislikely to endanger the maintenance of international peace and security. Under
Article 36, the Security Council may, a any stage of the dispute or situation likely endanger
the maintenanceof international peace and security, recommend to the partiesappropriate
procedures or methods of adjustment, taking into consideration the procedures that have
already been adopted. In making the recommendation, the Security Council should also
take into consideration that disputes on questions of law, as a general rule, must be
referred by the partiesto the International Court of Justicé in accordancewith the provisions
of the statute of the Court. According to Article 37, if the partiesto a disputefail to settle
any dispute by following the procedures mentioned in Article 33, they are bound to refer
it to the Security Council, and the Security Council, if it deemsthat the continuanceof the
disputeislikely to endanger the maintenance of international peace and security, may
decide to recommend appropriate procedures or methods of adjustment under Article 36,
or such terms of settlement as it may consider appropriate under Article 37. The
recommendation under Article 36 concerns procedures or methods of adjustment and
under Article 37 the terms of settlement.

If the dispute or situation is of such nature that its continuance is not likely to endanger
international peace and security, the Security Council is not competent to take any action.
However, under Article 38, if al the parties to the dispute so request, it may make
recommendations with a view to peaceful settlement of the dispute. Thisisin general an
unlikely contingency, the reasons for which will be noticed below. However, it dwaysis
open for the parties to request the Security Council, or any international organ, to give a
binding decision, i.e., onein the nature of an arbitral decision.

It will be noticed that the power given to the Security Council under Chapter VI is only
apower to recommend. It isin the nature of "' soft"" power, the power of persuasion. A
party is not bound to carry out a recommendation. But arecommendation is not totally
devoid of effect. First, there will be always an expectation that if arecommendationis
totally ignored by a party, further decisions of the Council on the dispute are likely to be
adverse to such the party. Second, the party to which arecommendation is madeis bound
to take note of the principleof good faith stated in Article2(3). The party may have liberty
to consider when. 1 what manner. and to what extent the recommendation may be carried
out, bt t it cannot totally disregard the recommendation. Third, a party complying with the
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recommendation is unlikely to be.considered as having acted illegally and thus the
recommendation may legitimise the action taken in compliance with it.

The Security Council is not like the Cabinet of anationa government. The membersof the
Council Wl beacting dwaystaking into consideration, first their respectivenationd interests,
then the interests of their client States, and next the functions of the Organisation. The
Council is not ajudicia organ, it and itsmembers are influenced by political consderations.
For thisreason the parties to a dispute will generaly be inclined to avoid bringing the
dispute before the Council, and likewisethird parties. There should be sufficiently compelling
reasonsto bring a dispute beforethe Council, such as when a small power faces coercive
measures from a powerful adversary. The plurality of the members of the Council having
different interestsmight neutralise to Someextent the power of the more powerful adversary.

Chapter VI, comprising Articles 39 to 51, deals with disputesor situationsthat present
athreat to the peace, breach of the peace or an act aggression. It may be seen that the
competence of the Security Council to interveneextendsfrom disputesor situations the
continuance of which islikely to endanger the maintenance of international peace and
security to situationsof thresat to the peace, breach of the peace or act of aggression. At
any stagein thiswiderangeof situationsthe Council may intervene and take appropriate
and feasible measures.

It isthe Security Council that has the power to determine the existenced athreat to the
peace, breach of the peace or act of aggression under Article 39. After making the
determination, the Council may make recommendations, or decide on measures to be
taken in accordancewith Articles41 and 42. Beforetaking any measureunder Article4l
or 42, it may call upon the partiesto comply with any provisional measuresthat it may
consider necessary or desirable (Article40). The provisional measuresshall be without
prejudiceto the parties rights, clamsor positions, but the Council is bound duly to take
into account the failureto comply with the provisional measures.

Under Article4l, the Security Council may decide what non-violent measures may be
taken and may call upon the membersto take such measures. The measures may include
economic sanctions, termination of communications, and even severancedf diplomatic
relations. If the Council findsthat the non-violent sanctions applied areinadequateor have
proved to beinadequate, it may take such military action as may be necessary to maintain
or restore international peace and security under Article 42. In order to take military
action, the Security Council should have at its disposal military forces. Articles43to47
provide for membersplacing at the disposal of the Council military forcesin accordance
with the agreementsreached with them. However, as amatter of fact, due to disagreement
among the permanent members on the proportion in which forces should be contributed
and their location, these provisions have remained a dead letter. Though a Military Staff
Committeewas appointed, it existsonly as aformality. Article48 providesthat the action
to be taken for the maintenance of international peace and security may be required by the
Security Council to be taken by all or somemembersdf the Organisation. \While participating
in the measures decided to be taken, the membersare required to extend mutua assistance
(Articie49). If whiletaking preventiveor enforcement action, a State, whether a member
or not, faces special economic problems, it may consult the Security Council regarding the
solution of the problems(Article50).

106



Article51 isdesigned to harmonisethe State's right to self-defence with the power of the
Security Council to take enforcement action. The Article states four propositions: (1)
Nothing in the Charter shal impair the inherent right of individua or collectivesdf-defence
if an armed attack occurs against amember of the United Nations. (2) Thisright subsists
until the Security Council has taken measuresto maintain internationa peace and security. *
(3) Measurestaken by membersin the exerciseof thisright shall beimmediately reported
to the Security Council. (4) Such measures shall not affect the authority and responsibility
of the Security Council to take such action asit deems necessary to maintain or restore
international peace and security.

Article51 introducesthe expression " collective self-defence.” Thisisto permit the operation
of regiona arrangementsor agenciesfor maintaininginternational peace and security. Chapter
VIII, consisting of Articles52 to 54, makes provisionfor the creation and operation of
regiona arrangementsor agenciesfor maintaining international peace and security, such as
the Organisation of American States, the Arab League etc. Article 52 permits the
establishment regiona arrangementsor agenciesto ded with mattersrelatingtointernationa
peace and security appropriatefor. regional action if such regional arrangementsor agencies
are consistent with the Principles and Purposes of the UN Charter. Members of such
arrangements or agencies are required to have recourse to them for pacific settlement of
disputesbeforereferring them to the Security Council. And the Security Council is required
to encourage settlement through such arrangementsor agencies. Article 53 requiresthe
Security Council to utilise such arrangements or agencies, when considered appropriate,
for énforcement action under its authority. But the regional arrangementsor agenciesare
barred from taking enforcement action without the authorisation of the Security Council.
Article54 prescribes that the regional arrangementsor agenciesshall at al timeskeep the
Security Council fully informed of the activities undertaken by them to maintaininternational
peace and security.

Theright of self-defence under Article51 arisesif an armed attack actually occurs. Under
traditional international law, theright of self-defencecan be exercised if an armed attack
isimminent, even when it has not actually occurred. Has the Charter now restricted the
traditional right of self-defenceso asto preclude anticipatory action? There are two views
concerning thisquestion. First, theright isexercisable only if armed attack occurs. Support
for thispositionis drawn from thetext of Article 51 and from Article2(4), which bar threat
or use of force against the territorial integrity or political independence of a State. The
argument against this position is that under the modern condition of nuclear weapons and
missilecarriers, thefirst attack on a State may as well be afatal blow with little scopefor
theexerciseaof theright of self-defence. So an anticipatory action in self-defence cannot
be ruled out. The International Court of Justice, in its advisory opinion of July 8, 1996,
on the Legality of the Threat or Use of Nuclear Weaponsfound it difficult to give aclear
answer to thisquestion.

The right of self-defence mentioned here is the defence against an attack by a State.
However, there are now non-State actors, such as Al Qaeda, which engage in terrorist
activities. A day after September 11,2001, when Word Trade Centre towersin New York
and the Pentagon came under terrorist attack, the Security Council in its resolution 1368
of 12th September 2001, declared that such attacks are athreat against international peace
and security. Theimplication is that enforcement action under Chapter V11 of the Charter
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can be taken against them, and that self-defence against terrorist attacksis permissible
under Article51.

Oneof the assumptionsunderlying the framing of the UN Charter was that the cooperation
between the Allies during World War II would continue, and the five permanent members
of the Security Council would be ableto keep the peace of therest of the world. But soon
after the starting of thefunctioning of the UN, serious differences among the Alliessurfaced.
The Soviet Union (USSR) on the one side and the Wes on the other became fully
opposed to each other and the eraof Cold War started. They formed into two blocs. Each
side becameinterested in safeguarding its own interests and the interestsof the members
o itsbloc. To safeguard those intereststhey used their veto power. For thisreason most
of the time the Council remained paralysed except to provide a venue for acrimonious
debate to publicize their respective positionsand expose the aggressiveintentionsof the
other side. Overall, from 1946 to 1991, the USSR used the veto on 114 occasions, the
US on 69, the U.K. on 30 and France on 18. From 1946 to 1980, the Security Council
acted only when the veto was not used. But in 1980s, the Soviet Union took aless strident
position and the Council was ableto play an activerole. In 1991, the Soviet Union broke
up into severa parts, and the successor to the Soviet Union showed restraintin using the
veto power in order to have good economic relations with the West. China too was
similarly restrained for promoting better economic relations with the West. And so, from
1991, the Security Council has been playing amore activerole.

7.4.2 The General Assembly

All the membersdf the UN are membersof the Generad Assembly. Each member can have
five representatives, but only one vote (Articles9 and 18). In 1945, when the Organisation
came into being, there were only 51 members, but their number now standsat 191. The
number increased, first, asformer colonies and Trust Temtories attained independence and
became members. The Soviet Union got split and 12 new States emerged, and of them
three were already members and nine States became new members. Several micro-States,
such as Monaco, San Marino, became members. Y ugodaviagot split into four new States.
Admissionaof anew member is by the General Assembly on the recommendation of the
Security Council. Admission is thus necessarily subject to the veto of the permanent
members.

The Assembly reachesits decisions on important matters by a mgjority of the two-thirds
of the memberspresent and voting. Article18 lists matters which are regarded asimportant,
and the list includes recommendationswith respect to international peace and security,
election of membersto various organsof the UN as provided by the Charter, admission
to, suspension or expulsionfrom membership of the UN, and the budget. Other questions
may be decided by asimple mgjority of those present and voting. Whether any question
other than those mentioned should be regarded asimportant isto be decided by two-thirds
mgority.

The powers of the General Assembly are stated in Articles 10 to 14. Article 10 gives
power to discuss any question or matter which is within the scope of the UN Charter or
the powers and functions of any organ provided for in the Charter, and make
recommendations to the members of the UN or the Security Council or both on such
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guestionsor matters. But an exceptionis made as provided in Article 12. It is that when
the Security Council isexercising in respect of any question or situation the functions
assigned to it by the Charter, the General Assembly shall not make any recommendation
with respect to such question or situation. In practice this exception is understood as
limited to recommendationsinvolving coercive action. Other recommendationsare often
meade after discussionin the Genera Assembly even while the Security Council isconsidering
the matter. The Secretary General keeps the General Assembly informed of the matters
relating to international peace and security that are being dealt with by the Security Council;
and informsthe General Assembly or its membersif the Assembly is not in session, when
the Security Council ceasesto deal with the matter. Article 11 gives power to the General
Assembly to consider the genera principles concerning international cooperationin the
maintenanced international peace and security, including of disarmament or regulation d
armaments and make recommendationswith regard to such principles to membersor tc
the Security Council or to both. The General Assembly may discuss any question broughi
before it by any member or by the Security Council or by a non-member under the
conditions prescribed in Article 35, i.e., accepting the principlesof the Charter regarding
peaceful settlement of disputes, and make recommendationsto the States concerned or to
the Security Council. The General Assembly may call the attention of the Security Council
to any situation likely to endanger international peace and security. The powers under
Article 11 are without prejudiceto the very wide general power given under Article 10.
Article 13 gives the power to promote studies and make recommendations concerning
international cooperation in economic, social, educational and health fields and redlisation
o humanrights. Article 14 gives power to recommend measuresfor the peaceful adjustment
of any Situation, regardlessa origin. which the Assembly deemslikely toimpair the genera
welfareof, and peaceful relationsamong, nations, including any situation arisingfrom the
violation of the Purposes and Principles of the UN. Articles 10, 11 and 14 thus create
competence to discuss mattersconcerning international disputes and make recommendations,
but subject to the exception provided by Article 12, i.e., while the Security Council is
discussing the matter the General Assembly shall not recommend any coercive measures.

Asthe compositiondf the General Assembly changed with the admission of new members,
issues that were discussed as important ones in the Assembly also changed. When the
Organisationwas founded, the West wasin aposition to command at any time two-thirds
mgority. But with entry of new members this command was lost. In the first decade after
the founding, when it wasfound that the Security Council was paralysed by the veto, the
West brought the matters before the General Assembly to attain its purpose. From 1960
onwards, the new independent States and the socialist countries pressed for independence
of the colonial possessions and Trust Territories. The South, i.e., the underdevel oped
countrieswhich are mostly former colonies, brought before the Assembly issuessuch as
anew international economic order, sovereignty over natural resourcesof aState, human
rights. Both the North, i.e., the rich industrialised countries, and the South brought
environmenta mattersfor discussion. At the beginningof each annua general sesson o the
Assembly, each member so desiring bringsto the attention of the Assembly the mattersthat
it considers as important and urgent.

An important development took placein 1950, during the adoption of the Uniting for
Peace Resolution. At that time, for a while the Soviet Union boycotted the Security
Council, in protest over the occupation of the seet of China in the Council by the Nationalist
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Chinabased in Taiwan and not the Communist Chinabased on the mainland. Andin 1950,
the Communist North Koreainvaded South Korea, which was under the protection of the
United States, with a view to unify both Koreas. The United States at once sent forces
to defend South Korea. The Security Council met and decided that the North Korean
attack congtituted a “breach of the peace”” and called for immediatecessation of hostilities.
As North Koreadid not comply with the demand, the Council in aresolution called upon
the members of the United Nations to fumish such assistance to the Republic of Korea,
ie-South Korea, as may be necessary to repel the attack and to restore international peace
and security in the area. All the members providing forces were requested to place them
under the unified command of the United States. There was authorisation to use the flag
of the United Nationsand of the memberscontributing forces. The Security Council was
ableto take these stepsbecause the Soviet Union was absent from the Council. The Soviet
Union realised its mistake and returned to the Council, and any further action by the
Council was not possible.

At thisjuncture, the United States took the initiative to introduce the Uniting for Peace
Resolution in the General Assembly. According to this Resolution,if the Security Council
is unable to act due to the exercise of the veto by any permanent member, the General
Assembly may meet in an emergency special session and make recommendation for use
of forceto preserveinternational peace and security. The emergency special session may
be called by aresolution passed by any seven members(later nine) of the Security Council
or by asimple majority in the General Assembly.

Acting under this Resolution, the Assembly called for stability throughout Korea and
establishment of aunified Korea. 4stheforces led by the United Stated started pushing
into North Korea, Chinaintervened on alarge scale and repelled the invading forces. An
armisticetook place as aresult of negotiations between the delegations of United States,
North Koreaand China. The armisticeline, whichis around the 38th parallel, continues
to be now the dividing line between the two Koreas. The Soviet Union challenged thelegal
validity of the Uniting for Peace Resolution. But in later times, under this Resolution the
Assembly met several times and acted.

The argument in support of the legality of the Uniting for Peace Resolution is that the
Security Council isgiven “primary” responsibility for maintaining international peace and
security but not exclusive responsibility. The General Assembly, on the other hand, has
competence to discuss any matter coming within the scope of the Charter and to make
recommendations. In the Advisory Opinionon Certain Expensesof the United Nations, the
International Court of Justice expressed the opinionthat in the division of powers between
the Security Council and the General Assembly, the General Assembly was not excluded
from adopting measures designed to maintaininternational peace and security. The Court
stated that the expenses incurred for peacekeeping in pursuance of aresolution of the
General Assembly acting under the Uniting for Peace Resol ution were expenses properly
incurred by the United Nations and therefore members should contribute to them under the
budget.

7.4.3 The Economic and Social Council

The function of the Economic and Social Council (ECOSOC) is to initiate studies and
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adopt reports on economic, social, educational, health and cultural matters and make
recommendations to theGeneral Assembly and to Specialised Agencies. It has 18 members
elected by the General Assembly. Each year 6 membersare elected in the place of the
retiring members.

Conflictinginterestsof nations, which have not yet resulted in clear disputes, come before
the ECOSOC and may get resolved in the course of ensuing discussionsin the Council,
in the General Assembly and in the concerned Specialised Agencies.

7.4.4 The Trusteeship Council

Thefunction of the Trusteeship Council isto consider the reports of the administering
powers on the administration of the Trust territories and make recommendationsto the
General Assembly. The object of the Council isto help the peoplesof theseterritoriesto
attain independence. By now all Trust territories have attained independence, and also all
the non-self-governingterritories.

745 The International Court of Justice

The International Court of Justice was established asoneof the principal organs of the UN
and its statute was made an integral part of the UN Charter. All membersof the UN are
ipso facto partiesto the statute of the Court. Under Article 94, the Members had undertaken
to abide by thedecisions of the Court. If any member failsto performits obligation to
abide by thedecision of the Court, the Security Council, if it deemsnecessary, may make
recommendationsor decide on measuresto be taken to giveeffect to the judgment of the
Court.

746 The Secretariat

The Secretariat comprises of the Secretary Genera and such staff as the Organisation may
require. The Secretary Generd is gppointed by the Generad Assembly on the recommendation
of the Security Council. Thisimpliesthat the person to be appointed must be acceptable
to all the permanent members of the Council. Article98 statesthat by virtue of hisoffice
the Secretary General actsin that capacity at all the meetings of the General Assembly, the
Security Council, the Economic and Socia Council and the Trusteeship Council. Heisaso
,under aduty to perform such'other functions as may be entrusted to him by these organs.
Heisrequired to make annual reports to the General Assembly on the working of the
Organisation.In thesereports he may draw attention to any question or situation that, in
hisopinion, islikely threaten international peace and security. Hemay visit any part of the
world to study the situation there or send his representative to study and report to him.

7.4.7 Sub-Organs and Commissions

The General Assembly under Article 22 and the Security Council under Article 29 are
given the power to establish such sub-organs as they deem necessary. The Economic and
Socia Council is given the power to establish Commissions, such as the Commissionon
Human Rights that the Council may consider necessary for the performanced itsfunctions
(Article 68).
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7.4.8 Specialised Agencies

Ever since the second half of the nineteenth century, a number of specialised international
agencies have been established to promote international cooperation in various fields.
Examples are the Universal Postal Union, International Tele communications Union,
Internationa Labour Organisation etc. These Organisations have been brought into relationship
with the United Nation through agreements entered into by the Economic and Social
Council and the particular Specialised Agency. The Economicand Socia Council coordinates
theactivitiesof the Agenciesthrough consultationswith and recommendationsmadeto the
Agencies, and through recommendations to the General Assembly and to the members of
the UN (Articles57 and 63). The Economic and Social Council receives regular reports
from the Agencies on the steps taken by the members of the UN on the reports received
by it, and on the recommendations made by the General Assembly on such reports to the
Agencies. The Specialised Agencies are not parts of the UN; they belong to the larger
family of the UN.

7.5 SETTLEMENT OF DISPUTES WITHIN THE
FRAMEWORK OF THE UN FAMILY

A dispute arises between two rival contendersif they claim the same subject matter. In the
course of interactions between States conflicts of interests do arise. For example, the
interest of amajor navigating Stateisthat it should have extensive sea space to navigate.
A coastal State with small naval power favours a wider territorial sea so that it may defend
itself better. States having raw materials desire better pricesfrom the industrialised States
which prefer to import the raw materials at lower prices. A dispute arises when a State
assertsitsright against another. If a State prevents the ships of another State from passing
within a certain distance fromits coast, a dispute arises. A dispute arises also when the
raw materials producing country imposes heavy export duties. A situation threatening
peace arises when one or more States do something that may occasion athreat to cause
loss to others. These are only some examples. Many more disputes do arise between
States in the contemporary world.

When aconflict of interests arises, there are anumber of forumsin the UN systemto which
the conflict may be brought for the purpose of reconciliation. It may be brought to the
General Assembly, Economic and Social Council, or to the concerned Specialised Agency.
The General Assembly may, after the studysof the issues by its Sixth Committee and the
International L aw Commission (a sub-organ), convene an international conference to discuss
and harmonise theinterests. In this manner a new law arises to resolve the conflicts of
interests. The Third UN Conference on the Law of the Sea (UNCL OS III) solved many
issues involving conflict of interests arising out of the claim of a maritime nature.

7.5.1 Parliamentary Diplomacy

If adispute arises, the continuanceaf whichisnot likely to endanger theinternational peace
and security, it cannot be brought before the Security Council, but may be brought to the
attention of the General Assembly. Thedisputeis resolved by what is called parliamentary
diplomacy. Even if adisputeis brought before the Security Council, even then, it is dealt
with by parliamentary diplomacy.
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The characteristicsof parliamentary diplomacy within international bodies may be stated
thus: (a) Parliamentary diplomacy isaform of multilateral negotiation. (b) The forum of
negotiationis not ad hoc but acontinuinginternationa organ, with interests and responsibiliiies
broader than the particular question that is under consideration. (c) Regular public debate,
exposed to mass mediacf communication in the world, capable of influencing world public
opinion, takes placein this process. The debate proceedsin accordance with the prescribed
rules of procedurethat are amenable to manipulation in order to advance or oppose a
particular view on the subject. The debate is concluded by the adoption or rejection of a
resolution, by a smple or qualified mgority, of votes of equal or unequal weight, subject
to or freefrom veto. The proceedings before any' organ consideringa disputetake place
more or lesson theselines: First, the complaining party make a speech strongly defending
itsposition and attacking the opponent’ position as unjust and illega . The opponent replies
inasimilar manner in an equally acrimonious manner. The complainant may exercisethe
right of reply, and likewisethe opponent. After the seriesof repliesend, the other members
of the organ, who may so desire, explain their Governments' stand in relation to the
dispute. After thelist of speakersis exhausted, the presiding officer adjournsthe proceedings.
Then the membersstart consultationsamong themsalves, and with the parties to the dispute,
to find out whether a widely acceptable view can be adopted on the subject. If it isthe
Security Coundil that is chnsidering the subject, invariably the permanent memberswill be
consulted or some of them might take thelead in finding a consensus. When a group finds
that it has sufficient support for the positionit has taken, it will present a draft resolution
to theorgan. The organ considersany amendmentsthat might be proposed in the meeting
_ of theorgan, and finally votes on the resolution, accepting or rejecting it. More or less |
similar procedure takes place a an international conference considering different issues.

In thelight of resolution adopted, the positions taken by different members of the organ,
and the world public opinion that is generated, the parties may review their respective
positions, restart negotiations or admit mediation by third parties. Theend result may be
settlement of the dispute, or no settlement. The dispute however remains on the agenda of
the organ until it is removed by aresolution. If at any time the dispute becomesintense
presenting a danger to the peace, it comes up again for discussion.

It was noted at the outset while considering the structure of the UN that the primary
purposecf the UN isto preservethe peace. If adisputedoes not present a danger to the
peace, it i s alowed to remain unresolved because any attempt to settlethe dispute prematurely
might occasion tension, endangering the maintenanceof the peace. An enforcement action
to resolve adispute may involve high cost in terms of men and material resources. In the
highly decentralised international community, it is’considlered expedient to leavethe parties
to adisputeto settleit by themselvesby peaceful means or procedures. When the dispute
creates a threat to the peace or breach of the peace, collective action is taken to remove
the threat or restore the peace. In that process the dispute might get resolved. If it does
not it isleft to get settled at some futureindefinitedate or remain dormant. As has been
noticed above, a solution isleft to be found either by a procedureagreed to by the parties,
. with or without the help of an intermediary, or by the decisiorr of athird party according
to law, given after the parties had agreed to be bound by the decision. The Security
Council or the Generd Assembly is more concerned with the maintenancedf international
peace and security than with settlement of disputes as a priority.
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7.6 _ SUMMARY

The United Nations has three primary goals. to achieve and maintain world peace, to
promote and develop good relations among all nations and to work together with other
nationson solving economic, socid, cultural and humanitarian problems. To achieve these
goasthe UN Charter has envisaged asystem that encourages states to settle their disputes
by developingthe process o conflict resolution by peaceful meansdf their own choice and
accordsto the organsresponsi blefor the maintenance of international peace and security
awiderangedf choiceto achievetheir desired ends.

In this unit we have described the features of the important diplomatic and adjudicative
methodsfor resolving conflict. The essence of diplomatic method isthat partiesto the
dispute, after discussing theissueinvolved in the dispute, either themsalvesdirectly or with
the hep of anintermediary, agree upon how the dispute may beresolved. It isthe agreement
between the parties that settlesthe dispute. In contrast, there are the adjudicative methods
wherethe third party isinvested with the power to decide the dispute. Whereasin diplomatic
methods, the solution reached is usudly a sort of adjustmentof the differencesbetween the
parties,each gaining in part and losing in pat in the process, in adjudication the decision
may be completely in favour of one party and against the other.

7.7 _EXERCISES

1) Howdoarbitrationandjudicid settlementsdiffer fromother modesof peaceful settlement of
disputesinvolvinganintermediary?

2) Critically examinethe powersof the Security Council with respect to maintenanceof
internationa peaceand security.

3) Bringout thesignificance of the Unitingfor Peaceresolution.

4) Briefly describethecharacteristicsof parliamentary diplomacy withintheframework of the
United Nations.

5) Criticaly examinethepositiond theUN charter ontheright of self-defence.

114





