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6.0 INTRODUCTION

Europeon Union has come to exintensive through in process of evolution deveoped through treative. The
Treaty establishingthe European Coal and Steel Community (ECSC), which wassigned on 18 April 1951 in
Paris, cameinto forceon 23 July 1952 and expired on 23 July 2002. This treaty not only created afreetrade
area but laid the foundations for a common market in coal and steel - two key materials for a modem
industrial society. The Treaty establishing the European Economic Community (EEC), which wassigned on
25 March 1957 in Rome - often referred to as the "Treaty of Rome" — cameinto forceon 1 January 1958.
The Treaty establishingthe EuropeanAtomic Energy Community (Euratom), which wasalso signed in Rome
along with the EEC Tresty.

Thefirst three of these treatiescreated the three'* European Communities”, i.e. the system of joint decision-
makingon coal, steel, nuclear power and other major sectorsof the member states' economies. The Community
institutions which were established to manage this system weremerged in 1967, which led to the creation of
asingle European Commissionand asingle Council.

Subsequently, the EC/EU treaties have been changed and updated to keep up with the changing needs and
devel opmentsin Europeansociety. Thefourth treaty (the M aastricht Treaty) renamedit simpleasthe “European
Community™. Further amendmentsto the treaties were done by the Single European Act (SEA) (signed in
February 1986; in force on 1 July 1987) (see Unit 5. Single European Act and the Single Market); the
Treaty of Amsterdam (signed on 2 October 1997; in forceon 1 May 1999), the Treaty of Nice (signed on 26
February 2001; in force on 1 February 2003), and the Treaty on the European Constitution (June 2004),
which could not comeinto force. dn this unit we will have aleab into the contentsand nature of the treaties
forming European Union.
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6.1 OBJECTIVES

After poing through this unit, you should be able 1o know:

e  about the various treaties |eading to the formation of European Union;
e  about the simplication and replacement of existing treatiesby the tresty on European Constitution; and

e aboutthedifficultiesthat havecomein theway of ratification of thetreaty includinginitial rgjectionsin
some cases

6.2 THEMAASTRICHT TREATY

The Maastricht Tresty or the Treaty on European Union was signed on 7 February 1992 and entered into
force on 1 November 1993.

The Maastricht Treaty brought together in a single text al the existing Treaty provisions and led to the
creation of the European Union, which wasto be based on threepillars, viz. the European Communities, the
Common Foreign and Security Policy (CFSP), and Justice and Home Affairs (JHA).

The Maastricht Treaty marked "a new stage in the process of creating an ever closer union among the
peoplesaf Europe, in which decisionsaretakenasclosely as possibleto thecitizen”. TheTreaty's provisions,
among others, were as follows:

a) 1*Pillar: the European Communities: (i) The acquis communitaire or the body of rulesand regulations
of thethree European Communities, viz. the EEC, the European Coal and Steel Community and Euratom
treaties, were preserved and strengthened. (ii) The principleof subsidiarity was formally incorporated
and Union citizenship, whereby each and every national of a member state became a member of the
Union. (iii) A number of changeswereintroduced to enhance the efficiency and democraticfunctioning
of EU ingtitutions. These included the introduction of a new co-decision procedure, extension of the
term of Commissionersfrom four to five years w.e.f. January 1995, and establishment of a Committee
of Regions and an Ombudsman.

b) Themain features of the Economic and Monetary Union (EMU) and the stages of its implementation
wereoutlined. Under this, exchangerates wereirrevocably fixed tofacilitatetheintroductionof asingle
currency and theestablishment of a European Central Bank. Member states wererequired to coordinate
their economic policies with the Council. TheEMU wasto be establishedin three stages. by the time
the Maastricht Treaty was signed the first stage was already underway; the second stage began in
January 1994 with the establishment of the European Monetary | nstitute which was entrusted with the
tasks of creating, alongwith member states, the conditions for transition to the third stage; the third
stage beginning no later than 1 January 1999 for those states which were able to meet the five-fold
convergencecriteria(rateof inflation, long-termrateof interest, government budget deficit, government
debt fluctuation marginsof currencies).

c) 2% Pillar: Common Foreign and Security Policy: The Maastricht Treaty defined the objectives of
CFSPin general terms and stated that Member States " shdl define and implement acommon foreign
and security policy. . . covering all areas of foreign and security policy". The CFSP was built on the
foundation of European Political Cooperation (EPC), but brought it under a treaty and extended it.
Cooperaton in the second pillar remained essentially intergovernmental in nature, but decisionsby a
qualified mgjority votingcould be takento implementajoint action.

d) 3" Pillar: Justice and Home Affairs: Nine new areas of common interest were included in JHA.,
Theseincluded cooperationin law enforcement,criminal justice, civil judicia matters, aswell asasylum
andimmigration.

Ratification of the treaty was fraught with difficultiesin various states. In Denmark, the Danish people did
not ratify the Maastricht Treaty. After some concessions were made, viz. an option to opt-out of from the
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Treaty provisions for asingle currency and for a possiblefuture EU defence policy, the Danes approved it
when a second referendumwas held in May 1993. In France, the Treaty was approved by a narrow margin
in the referendumwhich took placein September 1992. Germany wasthelast country toratify the Maastricht
Treety after it was referred to the German Constitutional Court, which gaveitsverdictin October 1993 that
it did not infringe the German Basic Law.

6.3 THEAMSTERDAM TREATY

The origins of the Treaty of Amsterdam go back to June 1994, when EU leaders established a special
Reflection Group comprising 15 representativesof the Member States' foreign ministers, one Commission
representative, and two observersfrom the European Parliament to consider future reforms. It was decided
to convene an intergovernmental conference in January 1996. An intergovernmental conference began in
March 1996 and lasted for over ayear. The Treaty of Amsterdam was finalized on 17-18 June 1997 and was
signed on 2 October 1997. Thiswasfollowed by along and ardous ratification process, which included two
referenda and 13 decisions by national parliaments. The European Parliament endorsed the Treaty on 19
November 1997. This treaty entered into force on 1 May 1999.

TheAmsterdamTreaty comprises13 Protocols, 51 Declarations adopted by the Conference and 8 Declarations
by Member States plus amendmentsto the existing Treaties set out in 15 Articles. Article 1 (containing 16
paragraphs) amendsthe generd provisionsof the Maastricht Treaty and coversthe CFSPand cooperationin
criminal and police matters. The next four Articles (70 paragraphs) amend the EC Treaty, the European
Coal and Stedd Community Treety, the Euratom Treaty and the Act concerning the election of the European
Parliament. The final provisions contain four Articles. The Amsterdam Treaty aso set out to smplify the
Community Treaties, deleting more than 56 obsol ete articles and renumbering the rest in order to make the
wholemorelegible.

The Amsterdam Treaty emphasised on citizenship and the rights of individuals, extended democracy in the
shapeof enhanced powersfor the European Parliament, anew title on employment provision, a Community
area of freedom, security and justice, the beginnings of a Common Foreign and Security Policy (CFSP)
and the reform of the ingtitutionsin the run-up to enlargement. Thus, four key chapters were affected, viz.
citizenship and fundamental rights, the establishment of an area of freedom, security and justice, the CFSP,
and the reform of the ingtitutions.

Certain common provisionsdf theTreaty on the EuropeanUnion were amended to stressthegenera principles
underlyingthe EU, viz. liberty, democracy, respect for human rights, fundamental freedoms and the rule of
law. The Socia Charter, which existed only as a protocol attached to the Maastricht Treaty, was fully
incorporated into the Amsterdam Treaty. The Treaty opened the way for dial ogue between the EU and its
citizens by safeguarding basic rights (for thefirst time Member Statesfailing to respect such rights may face
penaltiesand could even be suspended), tackling discriminationof all kinds and forms, providing for equal
opportunitiesfor men and women across gender, focusing on social issues and assets such as voluntary
work, sport, public-servicetelevision broadcasting, disability, churches and non-confessional organisations,
public credit institutionsoperating in certain countriesand arejection of the notion of death penalty. But the
Treaty also dealt with the mgor issues facing European society such as employment and socia affairs, the
environment, public health and consumers' rights, and transparent government. It also included a number of
issues reflecting the people's values and aspirations like abolition of the death pendty, the needs of the
disabled, etc.

A number of issuesrelated to justiceand home affairswere transferredto the European Commission in order
to establish™an areaof freedom, security and justice”. Thesepolicy areasincluded visas, asylum,immigration,
refuggesand displaced personsand judicia cooperationin civil matters. At thesametime, intergovernmental
cooperation was intensified in the police and crimina justice arenaso that Member States will be ableto
coordinatetheir activitiesmoreeffectively. Through aprotocol annexed to the treaty, the Schengen Agreement
was how been incorporatedintothelegal system of the EU. (Irelandand the UK remain outsidethe Schengen
Agreement).
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The Treaty lays down new guiding principles underlying the EU’s foreign and security policy, viz. (a) to
safeguard the common values, fundamental interests, independence, integrity and security of the Union; and
(b) to preserve peace and strengthen international security and cooperation, and to consolidate democracy,
therule of law and fundamental rights. Decisions on CFSP, according to the Treaty of Amsterdam, would be
taken in two stages:

a) theEuropean Council (the Headsof State or Government plus the President of the Commission) decides
common strategies and guidelines by consensus;

b)  the Council (made up of the foreign ministers) decides joint actions and common positions. Decisions
putting into practice acommon strategy already agreed by the European Council are taken by qualified -
majority. However, if a Member State has major reservations, it can ask for the decision to be referred
back totheHeadsof Stateor Government. Otherwise, theCouncil normally takesdecisionsunanimously,
athoughit canignore™ constructive™ abstentionsif the countriesdo not account for more than one third
of thevotes. European Commission, 1999 p. 18).

The European Commission and the European Parliament can also play their roles in the decision-making
process. The Commission has to ensure that Community activities are consistent with the CFSP, while the
Parliament delivers opinions and has to approve the necessary budgetary appropriations.

Thetreaty introduced a High Representative for CFSP, who wasto assist the Council, especially the Council
Presidency, in dl CFSP matters, including external representation. A early planning and early warning unit
was established in the Council Secretariat under the responsibility of the High Representative. For thefirst
time, the TEU recognized specific security tasks by incorporating the Petersberg Tasks as falling within the
competence of the EU, viz. ""humanitarianand rescue tasks, peacekeeping tasks, and tasksof combat forces
in crisis management, including peacekeeping.

The TEU strengthened the European Parliament by granting it the power to frame its own rules for its
members; agreater say in the appointment of the European Commission by givingit theright tofirst approve
the nomination of the Commission President and subsequently approve the appointment of the Commisison
asawhole. The TEU simplified and extended the co-decision procedure, whereby the Council cannot adopt
an act without an agreement with the European Parliament. Moreover, the TEU extended the budgetary
powers of the Parliament and included the CFSP under this.

The TEU made major legislative revisions. The " cooperation procedure” introduced in 1986 with the Single
Act, whereby the European Parliament and the Council gave Commission proposals two readings, almost
disappeared except in two areas concerning economic and monetary union. This was replaced by the “co-
decision procedure”. The scope of the co-decision procedure was extended and made moreeftective: (a) "'If
Parliament and the Council agree on a Commission proposal, itisapproved; (b) If they disagree, Parliament
can either accept the Council's common position, or reject or amend it by amagjority of its members; (c) If the
Council cannot accept the amendments, it convenes a conciliation meeting, after which Parliament and the
Council approve the agreement reached. If they are still unable to agree, the proposal is not adopted.”
(European Commission, 1999, p. 26.)

TheTEU madedecisionsin the Council easier by theextension of Qualified Mgjority Votingin thefirstpillar
(European Communities) to include employment guidelines, socia exclusion, etc. and in the second pillar
(CFSP) for implementing CFSP joint actions and common positions.

Under the Amsterdam Treaty, the appointment of the President of the European Commission had to be
approved by the European Parliament. Moreover, the President of the Commissionis consulted on thechoice
and appointment of other Commissions by the Member States.

The Amsterdam Treaty did not settle al institutional questions once and for al. Work is still in progresson
reformingtheinstitutionsto makethem capableof operatingeffectivelyand democraticallyinamuchenlarged
EU. The most pressing issues are the composition of the Commission, the weighting of Member States
votes, and qualified majority voting.
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6.4 TREATY OF NICE

The Amsterdam Treary did prepare EL) institations for enlargement because of the fack of political will on
part of leaders of Member Siates w address key 1ssues, The Treatv of Mice dealt with the * Amsterdam
leftovers”, vie. the composition fo the Commassion, weighting of the voles in the BEuropean Council and
farther extension of Qualified Majonity Voting in new areas. [1 was adopled afier an Intergovermmental
Conference (1GC) deliberated from February 2000 and closed ol the December 2000 Mice Europein Council,

It camc into force on 1 February 2003,

. The changes in the number of seats and votes made by the Treaty of Nice in various EUF institutions is given

helow;

Treaty of Nice: Seats and Votes in an Enlarged EU

Coumniry Popuduation Sents in Weiphied Voles Sents on Seats on
Eurogsan inFl] Eromumic Comnof
Parllament” Council® & Social Comm.”  the Regions”
Crermany B2008.445 wm = M M
Beritnin 59555228 . T2 F-. X g
France SRETATS T2 = H M
Timly 375749, 163 T2 = | M
Spain AL TS6 5 kil a1 2
Poland A5ea0,141 H X7 21 2
Romania 22355.12] 13 14 15 15
Metherlands 15967 897 5 13 12 12
Cinseoe 10,779,739 n 12 12 12
Czech Rep P27 045 X 12 el 2
Belgium 10235462 2 12 12 12
Hungary 1006040 xX 12 [ 12
Portugal 999 610 =z 12 2 12
Sweden B B6Z.504 £ i 12 12
Bulgaria B2N2105 17 Wy 2 12
Austria B, 106,083 17 ] [ iz
Slovalda SAI8,706 13 7 3 9
Denmark 5363 847 13 7 i 9
Finland 5182942 13 7 0 9
Ireland 3706224 12 7 9 9
Lithuaniz 3698523 2 7 g g
Lafvia 224,150 8 4 T 7
Slovenia 172603 T 4 7 7
Estonia 1437358 & 4 T 7
Cwprus T4 E1S i} 4 6 &
Luzembourg 434,772 6 4 [ 6
Mnlta 382 a6 5 3 5 5
Tistal 482,064,050 732 M5 34 344

Sewrce : Buropean Commission, Treaty of Nice, Declarstion on the Enlargement of tfe European Union, Amnex [
* As stipaiated in the Treaty of Mice.,
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In the Council, the small states continued to be under-represented whereas Germany remained under-
represented because of French resistance to Germany having more votes. As of 1 January 2005, the
Qualified Magjority Voting threshold was changed from the existing 62 votes out of 87 (71.26 per cent) to
169 out of 237 (71.3 per cent). When the EU reached 27 members, the threshold would be 255 out of 345
(73.91 per cent).

The Treaty provided for an increase in the number of seats in the European Parliament to 732 frora the
ceiling of 700 established by the Treaty of Amsterdam. The Treaty provided for the creation of subsidiary
courts below the European Court of Justice and the Court of First Instance to ded with special areas
of law such as patents.

The Nice Treaty enhanced the cooperation procedure which was too restrictive and almost unworkable
under the Amsterdam Tresaty. It extended the application of the co-decision procedure (which gave the
European Parliament a veto over proposals).and and the assent procedure by applying it to areas where
enhanced cooperation was operable and in view of the participation of Jorg Haider's extreme rightwing
party it would henceforth be applied in determining whether *'thereis a clear risk of a serious breach by a
Member State’ of the principles on which the EU is founded.

The Nice Treaty also entrusted the task of drawing up a Charter of Fundamental Rights to a 62-member
Convention.

The Nice Treaty was comparatively narrower in focus as it dealt with primarily institutional matters. It
was however driven for the most part by concerns about the relative power and influence of member
states in the EU and the issues arising from the forthcoming enlargement in May 2004. At Nice, it was
agreed to establish a European Convention, leading to a new IGC in 2004, which would deal with the
criticisms levied against the Nice Tresty.

6.5 TREATY ONTHEEUROPEAN CONSTITUTION

In order to simplify and replace al existing treaties with a single treaty, the Heads of State/Governments
of the EU Member States established the 108-member Convention on the Future of Europe and was
headed by former French President Vdery Giscard D’Estaing. The Convention begain its work in February
2002 and deliberated for over 18 months, with the concluding session held on 13 June 2003. The draft
"Treaty establishing a Congtitution for Europe” was adopted on 18 June 2004. It sought to replace the
overlapping set of existing treaties, to codify and evolve uniform human rights and usher in democratic
principles throughout the EU, as well as to streamline decision-making in the enlarged EU of 25 Member
States.

The constitutiona treaty was signed by representatives of the member states on 29 Oct #er 2004, and
was in the process of ratification by the member states until the rejection of the treaty in referendums
in France (29 May 2005) and the Netherlands (/ June 2005). The failure of the Constitution to win
popular support in these countries caused other countries to postpone or slow down their ratification
procedures. Had it been ratified by all Member States, the treaty would have entered into force on
1 November 2006.

The EU constitution defined the powers of the Union and states where it can act, what it can and cannot
do and where the member states retain the right of veto. The key provisions of the EU Constitution,
among others, includethefollowing:

a) The creation of a new post of an EU Foreign Minister. This post combined the existing posts of
External Affairs Commissioner and the High Representative for CFSP. The Foreign Minister would
be a member of the Commission, but would be answerable to the Council of Ministers.

b) Instead of the current system wherein each member state holds a rotating presidency for six months,
the Constitution would have replaced it by a permanent president (with a term of two and a half
years, renewable once) for the Council of Ministers. The president would chair the Council and
"drive its work forward and ensure, at his level, the external represenation of the Union™.
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c) TheEU’s Charter of Fundamental Rights became Part Il of the Congtitution. The Charter outlined
“rights, freedoms and principles” which included a list from the right of life to the right to liberty as
well as the right to strike.

d) Thepowersof theEuropean Parliament werestrengthened. It was accorded the powersof " co-decision™
with the Council of Ministersfor those policiesrequiring adecision by qualified mgority.

e) TheEU congtitutionreplaced theold system under which countriesgot a specific number of votessince
itfailedto represent afairer balance betweenlargeand small countries. Itintroduceda’ doublemajority™.
A qualified majority was defined as at |least 55 per cent of the membersof the Council, comprising at
least 15 of them and representing Member Statescomprisingat |east 65 per cent of the population of the
Union.

f) Member statesretained the right of veto in key areas like foreign policy, defence and tax.

g) Theconstitution provided that each member state shall have a Commissioner for itsfirst term of five
years starting from November 2004. After that, it would be slimmed down to 'a number of members..
corresponding to two thirds of the number of Member States, unless the European Council, acting
unanimoudly, decidesto alter thisfigure'. It wasfinally agreed to reducethe number of commissioners
to 17, gtarting in 2014. These commissionerswould be selected on a rotating basis and would servefor
five years.

h) For thefirst time, the draft constitutional treaty laid down an exit clause and prescribed the procedure
for leaving the Union.

i)  Itcontainedanew suspensionclause whereby member states agreeto suspend acountry which violates
the basic principlesof the European Union.

j)  TheEU constitutionadded new areasof cooperation intojusticepolicy, especially asylumandimmigration.

k) Therewas some controversy amongst member states on whether areferenceto Christianity or Judaeo-
Christian tradition ought to beincludedin the preambleto the constitution. Thefinal text stipul ated that
the EU "drawsinspirationfrom the cultural, religiousand humanist inheritance of Europe”.

6.5.1 Ratification Difficulties

It was initially expected that almost al member states would ratify the Constitution by a parliamentary or
other similar political process, which would be quite straightforward (given the support of al ruling
governments). Indeed, the number of EU countries which approved the treaty by a parliamentary vote now
forms a mgority.

Thefirst country to attempt atest of publicopinionin a popular referendum was Spain and at that stage the
campaign was framed simply as one of support for the European project, without much controversy about
the particular form or content of the EU constitution. Luxembourg was the second country to ratify the
constitution. dn the United Kingdom, Prime Minister Tony Blair unexpectedly promised a referendum in
order to undercut oppositionfrom the Conservative Party and to avoid division amongst hisown supporters.
It was widdy recognised that the outcome of a United Kingdom referendum was doubtful. But after its
rejection by the votersof France and the Netherlands, he was ambivalent about its future.

The reasons for the rgjection of the constitutiona treaty in the referenda in France and the Netherlands
included, among others, enlargementanxietieswith fearsof economiccompetition,socia and cultural change,
feelings of dissmpowermentand failurein the political process. The vote was about the context rather than
the content. The rejection of the treaty sent shock waves through the European Union since these countries
were regarded as amongst the most committed members of the European enterprise. It provoked a crisis of

confidencein the European project and led to a re-examinationof the constitutional question.

Of the 25 EU Member States, 10 countrieshad decided to hold areferendum; 5 were not holdingareferendum;
7 countries, which were undecided had ratified in 2005; and three countriesratified it without a referendum.
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By August 2006, 16 Member States had ratified the Constitutional Tregty.

The non-ratification of the Treaty on the European Constitutiondoes not mean that the European Union has
ceased to function because the provisionsof the Treaty of Nice would allow the Union to function till its
membershipof 27 member states, which was reached after theentry of Bulgariaand Romaniaon 1 January
2007. However, subseguent enlargementscannot be done without an amendment of the treaties.

After thergjection of the Constitutional Treaty in France and the Netherlands, the European Union entered
into a"phase of reflection™. The 470-pageConstitutional Treaty isin limbofor thetimebeing. Thereseemed
to befour options:

a) No change: The European Union carries on as beforc. Enlargement, especialy that of Turkey, is
postponed while Schengen and Eurozoneintegration moves forward simply to do nothing for thetime
being in order to allow thedust to settle;

b) Gentledecline: Theeffectivenessof the acquiscommunitaireis eroded and the Schengenand Eurozone
are not extended any further.

c) comprehensively to re-draft the Constitution altogether so as to make it more acceptable. However,
there presently appears to be no desirein any country to start from ground zero.

d) Cherry-picking: Implement the key ideas of the constitution one by one; to bring in partsonly of the
existing draft, so as to make the document more amenable and the process less contentious.

However, sinceit isobviousthat neither France or the Netherlandswill successfully ratify the Constitutional
Treaty if it were resubmitted to them in its present form, therefore, some re-writing is widely regarded as a
preconditions for re-votesin both countries. It is also clear that thingswill begin to moveforward only after
the electionsin France and the Netherlandsin 2007.

6.6 SUMMARY

The European Union (EU) and its tresties are concluded amongst democratic European countries. Member
states have established anumber of common institutionsto which they delegatesome of their sovereignty so
that decisionson specific mattersof joint interest can be made democratically made. Any European country
can join EU and be asignatory to thetreaties, provided it hasastable, resilient democracy that guaranteesthe
ruleof law, human rightsand the protection of ethnic, linguisticand religiousminorities.

6.7 EXERCISES

1) Discussthe broad contours of the Treaty of Maastricht

2) What are the salient features of Treaty of Amsterdam?
3) Briefly outlinethe key elementsof Treaty of Nice

4) Describethe main provisionsof the EU Constitutional Treaty.
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